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Missouri Court of Appeals,
Eastern District,
Division Three.
VERSATILE MANAGEMENT GROUP and De-
mitrius Glass, Respondents,
v.
W. Dale FINKE, Director of Insurance, State of
Missouri, Appellant.
No. ED 88144-01.

May 6, 2008.

Background: Insurance agent and his agency ap-
pealed disciplinary action by Director of Insurance.
The Circuit Court of St. Louis County, Gloria C.
Reno, J., reversed. Director appealed. The Court of
Appeals dismissed appeal. Director's application for
transfer was accepted by the Supreme Court, which
then retransferred cause.

Holdings: The Court of Appeals, Mooney, J., held
that:

(1) when appeal is taken from circuit court judg-
ment reversing administrative decision, party ag-
grieved by agency decision has duty to file appel-
lant's brief and burden of persuasion before Court
of Appeals, and

(2) discipline was supported by substantial evid-
ence.

Reversed and remanded.

Romines, J., filed dissenting opinion.
West Headnotes
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15AV(A) In General
15Ak681 Further Review
15Ak681.1 k. In General. Most Cited
Cases

Administrative Law and Procedure 15A €683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

When an appeal is taken from a circuit-court judg-
ment reversing an administrative decision, the party
aggrieved by the agency decision has the duty to
file the appellant's brief and the burden of persua-
sion before Court of Appeals. V.A.M.R. 84.05(¢).

|2] Administrative Law and Procedure 15A €=~
683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

On appeal from a judgment of the circuit court re-
viewing the decision of an administrative agency,
Court of Appeals reviews decision of the agency,
not the decision of the circuit court.

[3] Administrative Law and Procedure 15A €~
683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

On appeal from a judgment of the circuit court re-
viewing the decision of an administrative agency,
Court of Appeals presumes that the agency's de-
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cision is correct.

[4] Administrative Law and Procedure 15A €=
683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

If a party prevails in his position at the agency
level, but then is later unsuccessful at the circuit-
court level, it is not his burden to claim error in an
appellant's brief before Court of Appeals because
he prevailed at the agency level, which is the de-
cision to be reviewed by Court of Appeals.
V.A.M.R. 84.05(¢).

[S] Insurance 217 €~>1622

217 Insurance
217X1 Agents and Agency

217XI(B) Licenses and Permits; Regulation

in General
217k1622 k. Judicial Review. Most Cited

Cases
Although it was Director of Insurance who was ag-
grieved by circuit court's decision reversing his de-
cision disciplining insurance agent, and it was Dir-
ector who appealed to Court of Appeals, agent, as
party aggrieved by agency decision, had burden to
file appellant's brief and had burden of persuasion
before Court of Appeals. V.A.M.R. 84.05(e).

|6] Insurance 217 €=21620

217 Insurance
217XI Agents and Agency
217XI(B) Licenses and Permits; Regulation
in General
217k1617 Discipline
217k1620 k. Proceedings. Most Cited
Cases
On appeal by Director of Insurance of circuit
court's reversal of his decision disciplining insur-
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ance agent, failure of Director's brief to comply
with requirements for appellant's brief did not re-
quire dismissal of appeal, since Director, as re-
spondent, was under no duty to file appellant's
brief, and, in fact, had no duty to file brief at all.
V.AMR. 84.04.

[7] Administrative Law and Procedure 15A €<
683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

ISAV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

On appeal from circuit court decision reviewing ad-
ministrative decision, Court of Appeals' review is
limited to determining whether agency's decision
was supported by competent and substantial evid-
ence upon whole record, whether decision was ar-
bitrary, capricious or unreasonable, or whether
agency abused its discretion.

[8] Administrative Law and Procedure 15A €~
683

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(A) In General
15Ak681 Further Review
15Ak683 k. Scope. Most Cited Cases

Appellate review of case appealed from circuit
court after appeal to circuit court from administrat-
ive agency requires Court of Appeals to consider
the evidence and all reasonable inferences there-
from in a light most favorable to the administrative
body.

[9] Administrative Law and Procedure 15A €=
793

15A Administrative Law and Procedure
15AV Judicial Review of Administrative De-
cisions
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15AV(E) Particular Questions, Review of
15Ak784 Fact Questions
15Ak793 k. Weight of Evidence. Most
Cited Cases
In reviewing administrative decision, Court of Ap-
peals may not determine the weight of the evidence.

[10] Administrative Law and Procedure 15A
€786

15A Administrative Law and Procedure

15AV Judicial Review of Administrative De-
cisions

15AV(E) Particular Questions, Review of
15Ak784 Fact Questions
15Ak786 k. Conflicting Evidence.

Most Cited Cases
In reviewing administrative decision, if the evid-
ence would support either of two opposed findings,
Court of Appeals is bound by the administrative de-
termination.

[11] Insurance 217 €°1615

217 Insurance
217XI Agents and Agency
217XI(B) Licenses and Permits; Regulation
in General
217k1615 k. Issuance or Refusal. Most
Cited Cases

Insurance 217 €~>1616

217 Insurance
217X1 Agents and Agency

217X1(B) Licenses and Permits; Regulation

in General
217k1616 k. Renewal. Most Cited Cases

Decision of Director of Insurance refusing to renew
agent's insurance producer license and denying his
application to have property and casualty added as
authorized line on his license, on ground that he
failed to timely remit insurance-premium payments,
was supported by substantial evidence showing that
on two separate instances, agent received funds in-
tended for insurance-premium payments but,
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without written agreement authorizing retention of
payments beyond thirty days, failed to remit pay-
ments to insurer within thirty days, with result that
the two individuals involved were without insur-
ance coverage for period of time. V.AM.S. §
375.141(1)(2); 20 Mo.Code of State Regulations
700-1.140(2)(D).

{12] Insurance 217 €=°1622

217 Insurance
217X1 Agents and Agency

217XI(B) Licenses and Permits; Regulation

in General
217k1622 k. Judicial Review. Most Cited

Cases
Insurance agent abandoned his contention on appeal
that disciplinary action imposed by Director of In-
surance was arbitrary and capricious by failing to
support contention with relevant legal authority and
failing to develop any argument beyond conclu-
sions.

[13] Appeal and Error 30 €->756

30 Appeal and Error
30XI1I Briefs

30k756 k. Form and Requisites in General.
Most Cited Cases
If there is appropriate and available precedent sup-
porting a party's contention on appeal, such author-
ity must be cited or discussed in the argument por-
tion of the brief or a rationale must be advanced ex-
plaining why such authority is unavailable.

[14] Appeal and Error 30 €°1079

30 Appeal and Error
30XV] Review
30XVI(K) Error Waived in Appellate Court

30k1079 k. Insufficient Discussion of Ob-
jections. Most Cited Cases
If a party fails to support a contention on appeal
with relevant authority or argument beyond con-
clusory statements, the point is considered aban-
doned.
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*228 Stephen R. Gleason, St. Louis, for appellant.

Versatile Management Group, pro se, Demitrius
Glass, pro se, Florissant, for respondents.

LAWRENCE E. MOONEY, Judge.

[1] This case involves actions taken by the Depart-
ment of Insurance for the State of Missouri against
the licenses of Demitrius Glass and his company,
Versatile Management Group, for their violations
of the *229 insurance laws of this state. After a pri-
or decision by this Court, transfer of the cause to
the Missouri Supreme Court, and retransfer back to
this Court, the matter comes to this writer upon re-
assignment. In this opinion, we confront a proced-
ural issue, which affects many administrative ap-
peals, and a substantive issue, which primarily af-
fects the parties. First, we must decide who has the
duty to file the appellant’s brief and bears the bur-
den of proof in certain administrative cases. And
secondly, we must decide whether there is substan-
tial and competent evidence to support the adminis-
trative decision. As to the first matter, we hold first
that when an appeal is taken from a circuit-court
judgment reversing an administrative decision, the
party aggrieved by the agency decision has the duty
to file the appellant's brief and the burden of per-
suasion before this Court. And as to the second is-
sue, we hold that there is substantial and competent
evidence here to support the administrative de-
cision. Therefore we reverse the circuit court's
judgment and affirm the administrative decision.

Factual and Procedural Background

After two clients complained that Mr. Glass and his
company had mishandled their insurance-premium
payments, the Missouri Director of Insurance re-
fused to renew Mr. Glass's insurance producer li-
cense, which authorized Mr. Glass to sell accident
and health, life and variable contracts. The Director
also denied Mr. Glass's application to have property
and casualty added as an authorized line of insur-
ance on his license. Mr. Glass appealed the Direct-
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or's denials to the Administrative Hearing Commis-
sion. The Director responded to the appeal, request-
ing that the Commission affirm the denials. Addi-
tionally, the Director filed a complaint against Mr.
Glass, requesting that the Commission find cause to
discipline Mr. Glass's license for his violation of
the state's insurance laws. The Director alleged that
Mr. Glass had received funds intended for insur-
ance-premium payments, but failed to remit the
payments to the insurer within thirty days, as re-
quired by law-specifically state regulation 20 CSR
700-1.140(2)(D)-leaving two of Mr. Glass's clients
without the insurance they paid for. The Director
further filed a complaint against Versatile Manage-
ment Group, requesting that the Commission also
find cause to discipline Versatile's business-entity
insurance producer license.”N! The Director al-
leged that because Mr. Glass's actions were done
under the name of, and on behalf of Versatile, the
company had also violated Missouri insurance
laws. At all relevant times, Mr. Glass was the sole
owner and sole officer of Versatile Management
Group.

FN1. We cannot definitively conclude
from the record on appeal the precise
nature of Versatile Management Group as
a business entity. But the statute provides a
business entity may be a corporation, asso-
ciation, partnership, limited liability com-
pany, limited liability partnership or other
legal entity. Section 375.012.1(1).

The Commission conducted a hearing, at which all
parties presented evidence. Following the hearing,
the Commission issued its decision, denying Mr.
Glass's applications. The Commission further found
cause to discipline the licenses of Mr. Glass and
Versatile Management Group for their failure to
timely remit insurance-premium payments.

The Director then held a disciplinary hearing, at
which all parties presented evidence. Following the
hearing, the Director revoked the licenses of Mr.
Glass and Versatile Management Group.
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Mr. Glass and Versatile Management Group filed a
petition for review with the Circuit Court, request-
ing that the court review the Director's decisions.
Mr. Glass *230 and Versatile Management Group
alleged that there was not substantial and competent
evidence on the record to support the Director's de-
cisions and that the disciplinary action was arbit-
rary, capricious, and unlawfully imposed.

After a hearing, the circuit court rendered its judg-
ment, reversing the Director's decision. Without ex-
planation, the circuit court ordered the Director to
reinstate Mr. Glass's insurance producer's license
for accident and health, life and variable contracts.
Furthermore, the court ordered the Director to issue
Mr. Glass a property and casualty insurance produ-
cer license. And, finally, the court also ordered the
Director to reinstate Versatile Management Group's
business-entity license. The Director responded by
filing a notice of appeal with this Court.

Pursuant to Missouri Supreme Court Rule 84.05(e),
which sets forth the procedure when a circuit court
reverses the decision of an administrative agency,
this Court issued an order directing Mr. Glass and
Versatile Management Group, as the parties ag-
grieved by the agency decision, to file the first
brief, which they did jointly. The Director, as the
party aggrieved by the circuit-court judgment, then
followed with his brief, responding to the allega-
tions and arguments raised in the joint initial brief
of Mr. Glass and Versatile Management Group. The
case was submitted on these briefs, without oral ar-
gument before this Court.

In a divided decision, this Court dismissed the Dir-
ector's appeal. This Court held first that, even
though the Director was formally designated as
“respondent” on appeal pursuant to Rule 84.05(e),
the Director still had the burden of persuading this
Court why the circuit court erred in reversing the
prior administrative decision. This Court reasoned
that because being aggrieved by the circuit court's
judgment is the dispositive factor in determining
standing before the Court of Appeals, it also de-
termines which party has the burden of persuasion

Page 6 of 12

Page 5

before this Court. Thus, this Court concluded that
because the Director was aggrieved by the circuit
court's decision, it was the party that must convince
this Court either (a) why the circuit court erred; or
(b) why the administrative decision was correct.
This Court then found that the Director failed to
carry his burden because the Director's brief failed
to comply with numerous requirements of Rule
84.04, which sets forth the requirements for an ap-
pellant's brief. Due to these deficiencies, this Court
held that nothing had been preserved for our re-
view. Consequently, this Court dismissed the Dir-
ector's appeal for failure to comply with the brief-
ing requirements of Rule 84.04.

Following this Court's decision, the Director filed
an application to transfer the cause to the Supreme
Court of Missouri. The Director argued that this
Court's decision regarding the burden of briefing
and persuasion on appeal from a circuit-court judg-
ment reviewing the decision of an administrative
agency in a contested case was contrary to practice
and established precedent, and could not be applied
under Rules 84.04 and 84.05.72

FN2. Obviously, the case here is a
“contested case.” A “contested case” is
defined in the Missouri Administrative
Procedure Act as “a proceeding before an
agency in which legal rights, duties or
privileges of specific parties are required
by law to be determined after hearing.”
Section 536.010(4); Furlong Companies,
Inc. v. City of Kansas City, 189 S.W.3d
157, 165 (Mo. banc 2006). “Contested
cases provide the parties with an opportun-
ity for a formal hearing with the presenta-
tion of evidence, including sworn testi-
mony of witnesses and cross-examination
of witnesses, and require written findings
of fact and conclusions of law.” Furlong,
189 S.W.3d at 165. Here, a hearing was
held, as required by Section 621.045,
which provides, in pertinent part that “[t]he
administrative hearing commission shall
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conduct hearings and make findings of fact
and conclusions of law in those cases
when, under the law, a license issued by
[the Department of Insurance] may be re-
voked or suspended or when the licensee
may be placed on probation ... or when
[the Department of Insurance] ... refuses to
issue or renew a license of an applicant
who has passed an examination for licen-
sure or who possesses the qualifications
for licensure without examination.” Re-
view of decisions in a contested case is
controlled by sections 536.100 to 536.140,
and is conducted by reviewing the record
created before the administrative body.
Section 536.140; Furlong, 189 S.W.3d at
165.

The Supreme Court, upon the Director's applica-
tion, ordered the cause transferred *231 to the Su-
preme Court. By its order of August 21, 2007, the
Supreme Court retransferred the cause to this Court
for reconsideration in light of State ex rel. Riverside
Pipeline Co. v. Public Service Commission, 165
S.W.3d 152, 155 (Mo. banc 2005).

Upon our further consideration, we now conclude
that our prior opinion was in error and issue this
opinion.

Briefing Responsibility

We first address the burdens of briefing and persua-
sion in this appeal.

Rule 84.05(e), which sets forth procedures for fil-
ing briefs in the appellate court where the circuit
court reverses the decision of an administrative
agency, provides:

(f the circuit court reverses a decision of an admin-
istrative agency and the appellate court reviews
the decision of the agency rather than of the cir-
cuit court, the party aggrieved by the agency de-
cision shall file the appellant's brief and reply
brief, if any, and serve them within the time oth-
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erwise required for the appellant to serve briefs.
The party aggrieved by the circuit court's de-
cision shall prepare the respondent's brief and
serve it in a time otherwise required for the re-
spondent to serve briefs.

In such a procedural posture, all districts of this
Court have noted that the party who was aggrieved
by the administrative decision is designated as ap-
pellant and is to file the appellant's brief on appeal.
Moto, Inc. v. Board of Adjustment of City of St
Louis, 88 S.W.3d 96, 99 n. 2 (Mo.App. E.D.2002);
Psychiatric Healthcare Corp. of Missouri v. De-
partment of Social Services, 100 S.W.3d 891, 898
n. 8 (Mo.App. W.D.2003); Garrett v. Missouri
Dept. of Social Services, 57 S.W.3d 916, 917
(Mo.App. $.D.2001).

[2]{3][4] Granted, at first blush it may seem peculi-
ar to have the last-in-time prevailing party file the
first brief and have the burden of persuasion in the
appellate court. But the language of the Rule is
clear and, when considered in light of this Court's
standard of review, logical. On appeal from a judg-
ment of the circuit court reviewing the decision of
an administrative agency, this Court reviews the de-
cision of the agency, not the decision of the circuit
court. Missouri Coalition for the Environment v.
Herrmann, 142 S.W.3d 700, 701 (Mo. banc 2004),
Moto, 88 S.W.3d at 99. We presume that the
agency's decision is correct. Reed v. Missouri Dept.
of Social Services, Family Support Div., 193
S.W.3d 839, 841 (Mo.App. E.D.2006). And, as is
the general rule when a judgment is presumed cor-
rect, the burden to show otherwise falls on the party
challenging the decision. See, eg, Hernandez v.
State Bd. of Registration for Healing Arts, 936
S.W.2d 894, 900 (Mo.App. W.D.1997)(citing State
ex rel. Dyer v. Public Service Comm'n, 341 S.W.2d
795, 800 (Mo0.1960)). If a party, such as the Direct-
or here, prevails in his position at the agency level,
but then is later unsuccessful at the circuit-court
level, it is not his burden to *232 claim error in an
appellant's brief before this Court because, to put it
simply, he prevailed at the agency level, which is
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the decision to be reviewed by this Court.

[5] This result is not changed by considerations of
which party has standing to appeal. Generally in a
civil case, a party must be aggrieved by the lower
court's decision from which an appeal is taken, in
order to have a right to appeal and have standing in
the appellate court. See, e.g., Section 512.020;
Parker v. Swope, 157 S.W.3d 350, 352-3 (Mo.App.
E.D.2005). Here, it is the Director who was ag-
grieved by the decision of the circuit court, and it
was the Director who appealed to this Court, seek-
ing reversal of the circuit court's judgment. In an
ordinary civil case, the Director would bear the bur-
den of persuading this Court why the circuit court
erred. This, however, is not the ordinary civil case.
As explained above, this Court is to review the de-
cision of the administrative agency, not the circuit
court. Moreover, the question of standing is entirely
distinct from the duty to brief. State ex rel. River-
side Pipeline Co., L.P. v. Public Service Comm'n,
165 SW.3d 152, 155 (Mo. banc 2005). Rule
84.05(e)“pertains only to the determination of
which party files its brief first and how the parties
are designated.” State ex rel. Riverside Pipeline
Co., L.P. v. Public Service Comm'n, 215 S.W.3d
76, 81 (Mo. banc 2007). As explained by our Mis-
souri Supreme Court, there is “simply no require-
ment” under Rule 84.05(e) that the party contesting
the decision of an administrative agency “be
‘aggrieved’ in the same way that a party would
have to be aggrieved in order to bring an appeal in
an ordinary civil case.” Riverside, 215 S.W.3d at
81. In other words, there is no requirement that Mr.
Glass and Versatile Management Group be
“aggrieved” by the circuit-court judgment for them
to bear the burden of briefing and persuasion before
this Court.

It may well be that Missouri courts follow an
“anomalous procedure” in having appellate courts
review an agency decision rather than the circuit
court's judgment. Riverside, 165 S.W.3d at 155. In-
deed, two anomalies have resulted from the proced-
ural posture of this appeal, which provides that
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when the circuit court reverses an agency decision,
the appellate court reviews the agency decision
rather than the circuit-court judgment. First, it im-
poses the duty to file the first brief on the party pre-
vailing in the circuit court, but because this party
prevailed in the circuit court, it has insufficient in-
centive to effectively prosecute an appeal precisely
because the appeal might result in the reversal of
the favorable circuit-court judgment and the rein-
statement of the adverse agency decision. Second, it
leaves the appellate court with insufficient authority
to compel the appellant to promptly and profession-
ally prosecute the appeal because the normal rem-
edy-dismissal of the appeal-would reward the ap-
pellant by reinstating the circuit court's judgment.
But the wording of the Supreme Court Rule is un-
equivocal. If the circuit court reverses an agency
decision, the appellate court reviews the agency de-
cision rather than the circuit-court judgment, and
the party aggrieved by the agency decision is to file
the appellant's brief. That party likewise bears the
burden of persuasion before this Court to show why
the administrative decision is in error. Accordingly,
Mr. Glass and Versatile Management Group, as the
parties aggrieved by the agency decision, had the
duty to file their appellants' brief in this Court,
which they did. They also have the burden of per-
suading this Court that the Department erred in its
decision.™™

FN3. The Supreme Court could, of course,
climinate these anomalies by shifting the
duty to brief and to prove error to the party
that failed to prevail in the circuit court.
We note, however, that other means to
eliminate these anomalies are available.
For example, the Supreme Court could
provide that when a losing party files a no-
tice of appeal from a circuit court's judg-
ment reversing an administrative decision,
the circuit court's judgment is automatic-
ally vacated. Or the Supreme Court might
provide that when an appeal from a circuit-
court judgment reversing an administrative
decision is dismissed by an appellate court
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for failure to comply with Rule 84, the ap-
pellate court shall vacate the circuit court's
judgment.

*233 [6] Although the Director's brief indeed failed
to conform to Rule 84.04, his transgressions should
not cause the appeal to be dismissed because, as re-
spondent, he was under no duty to file an appel-
lant's brief. In fact, the Director, as respondent, had
no duty to file a brief at all. See, e.g., State ex rel.
Neal v. Karl, 627 S.W.2d 913, 914 (Mo.App.
W.D.1982). In sum, our prior opinion was in error
because it imposed upon the respondent the duty to
file a compliant appellant's brief.

Accordingly, because Mr. Glass and Versatile Man-
agement Group, as the parties aggrieved by the
agency decision, have the burden of briefing and
persuasion in this Court, we shall now consider
their contentions on appeal.™ In essence, they
first argue that there was not substantial and com-
petent evidence to support the Director's decisions.
And second, they argue that even if there was sub-
stantial and competent evidence to support the al-
leged violations, the Director's disciplinary action
of revoking the two licenses is excessive and unpre-
cedented, and therefore arbitrary, capricious, and
unlawfully imposed.

FN4. We note that Mr. Glass and Versatile
Management Group failed to comply with
Rule 84.04, which sets out the require-
ments for an appellant's brief to this Court.
Failure to comply constitutes grounds for
dismissal. Gruenert v. Green Park Nursing
Home, 241 S.W.3d 841, 843 (Mo.App.
E.D.2007). However, we can discern the
gist of their first allegation of error and ar-
gument. Thus, we shall review this claim
ex gratia.

Review of Department's Decision

Standard of Review
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{71[8][9]1[10] As noted above, our review of this
case is of the findings and decision of the adminis-
trative agency, not the judgment of the circuit court.
Furlong Companies, Inc. v. City of Kansas City,
189 S.W.3d 157, 165 (Mo. banc 2006); Stith v.
Lakin, 129 S.W.3d 912, 916 (Mo.App. S.D.2004).
Our review is limited to a determination of whether
the Commission's decision was supported by com-
petent and substantial evidence upon the whole re-
cord, whether the decision was arbitrary, capricious
or unreasonable, or whether the Commission ab-
used its discretion. Hermel, Inc. v. State Tax Com-
mission, 564 S.W.2d 888, 894 (Mo. banc 1978);
Stith, 129 S.W.3d at 916-7. We must consider the
evidence and all reasonable inferences therefrom, in
a light most favorable to the administrative body.
Hermel, 564 S.W.2d at 894; Stith, 129 S.W.3d at
917. In reviewing the Commission's decision, this
Court may not determine the weight of the evid-
ence. Psychare Mgmt., Inc. v. Dept. of Social Servs.
Div. of Medical Services, 980 S.W.2d 311, 312
(Mo. banc 1998); Stith, 129 S.W.3d at 917. If the
evidence would support either of two opposed find-
ings, we are bound by the administrative determina-
tion. Hermel, 564 S.W.2d at 894; Angelos v. State
Bd. of Registration for the Healing Arts, 90 S.W.3d
189, 191 (Mo.App. S.D.2002). Finally, “the de-
termination of witness credibility in a contested
case before the Commission is left to the Commis-
sion.” Angelos, 90 S.W.3d at 191.

Discussion

[11] The Director disciplined the licenses of Mr.
Glass and Versatile Management*234 Group under
Section 375.141.1(2) for their failure to timely re-
mit insurance-premium payments in violation of
state insurance regulation, 20 CSR
700-1.140(2)(D). The Director additionally discip-
lined the license of Versatile Management under
Section 375.141.1(4) for improperly withholding
the premium payments. The Director denied Mr.
Glass's application for license renewal and his ap-
plication for a producer and casualty license on the
same grounds.
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Section 375.141.1 empowers the Director to discip-
line an insurance provider license for certain enu-
merated causes. The statute also provides that the
Director may refuse to issue or renew such a license
for those same causes. The statute allows the Dir-
ector to take action against a license for a violation
of any insurance law or regulation, pursuant to Sec-
tion 375.141.1(2), and for the improper withholding
of money received in the course of doing insurance
business, pursuant to Section 375.141.1(4). The
pertinent insurance regulation mandates that insur-
ance producers are to remit all premium payments
associated with a personal insurance policy to those
persons entitled to the payments no later than thirty
days after the date of receipt, subject to certain ex-
ceptions. 20 CSR 700-1.140(2)(D).F~

FNS. State regulation 20 CSR
700-1.140(2)(D) reads, in whole, as fol- lows:

Insurance  producers shall remit all
premium payments associated with a
personal insurance policy to those per-
sons entitled to them as soon as is reas-
onable possible after their receipt by the
licensee, but in no event later than thirty
(30) days after the date of receipt,
provided, however, that premiums may
be remitted at a later point in time if the
licensee is so authorized under a written
agreement between the licensee and the
person legally entitled to the premiums.
In no event, however, shall a licensee re-
tain premium payments if to do so will
result in the failure to obtain or continue
coverage on behalf of an insured or pro-
spective insured.

We hold that there is substantial and competent
evidence in the record to support the Director's de-
cision. The record shows that on two separate in-
stances, Mr. Glass, in the course of doing insurance
business, and acting on behalf of Versatile Manage-
ment Group, received funds intended for insurance-
premium payments but, without written agreement
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authorizing retention of the payments beyond thirty
days, failed to remit the payments to the insurer
within thirty days, as required by law. As a result,
the two individuals involved were without insur-
ance coverage for a period of time.

First, the record shows that on February 10, 2003,
Mr. Glass met with Ms. Sonya James and accepted
her application and payment on a homeowner's in-
surance policy with American Modern Homes. Ms.
James's check for the premium payment was depos-
ited into the Versatile Management Group business
account. Eight months later, in October of 2003,
Ms. James had a claim for damaged carpet. She
contacted American Modern Homes Insurance
Company and discovered that she did not have in-
surance.

Second, the record reflects that on June 13, 2003,
Mr. Glass met with Ms. Veronica Osborne and ac-
cepted an application and payment on a homeown-
er's insurance policy.™¢ Ms. Osborne's check for
the premium payment was deposited into the Ver-
satile Management Group business account. The re-
cord further shows that Mr. Glass *235 did not sub-
mit this initial premium payment to the insurance
company within thirty days. Ms. Osborne was
without insurance coverage from June 13, 2003, un-
til September 3, 2003.

FN6. Mr. Glass held no license to sell the
particular types of policies purchased by
Ms. James and Ms. Osborme. The Commis-
sion found that Mr. Glass did not quote
rates or sell the policies to Ms. James and
Ms. Osborne. Rather, this was done by
Nicole Childress, an employee of Versatile
Management Group, who was licensed to
sell property and casualty insurance.

Mr. Glass admits receiving the insurance premium
payments and concedes that the payments were de-
posited into the business account. He further ac-
knowledges that the premium payments were not
submitted to the insurance companies.
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Based on the foregoing, we hold that there is sub-
stantial and competent evidence of a violation of an
insurance regulation of this State. Thus, grounds
exist upon which the Director may discipline the li-
censes of Mr. Glass and Versatile Management
Group, as well as refuse to renew Mr. Glass's li-
cense and refuse to issue him a property and casu-
alty license.

[12][13][14] This, however, does not conclude our
discussion. Mr. Glass and Versatile Management
Group contend that even if there was substantial
and competent evidence to support the alleged viol-
ations, the Director's disciplinary action is excess-
ive and unprecedented, and therefore arbitrary, ca-
pricious and unlawfully imposed. Their argument
here consists solely of the conclusory assertion that
“there have been other cases where the offenses
were more serious than those alleged here or simil-
ar to those in this case, yet denial of licensing was
not the discipline imposed.” Mr. Glass and Versat-
ile Management Group provide no legal authority
to support their assertion, nor further elaboration on
their contention. If there is appropriate and avail-
able precedent supporting a contention, such au-
thority must be cited or discussed in the argument
portion of the brief or a rationale must be advanced
explaining why such authority is unavailable. In re
Marriage of Fritz, 243 S.W.3d 484, 488 (Mo.App.
E.D.2007). Further, an appellant must develop their
contention in the argument section of the brief. “An
argument must explain why, in the context of the
case, the law supports the claim of reversible er-
ror.” Id. at 487. It should show how the principles
of law and the facts of the case interact. /d If a
party fails to support a contention with relevant au-
thority or argument beyond conclusory statements,
the point is considered abandoned. Id,; Luft v.
Schoenhoff, 935 S.W.2d 685, 687 (Mo.App.
E.D.1996). By failing to support their contention
with relevant legal authority, or explaining the fail-
ure to do so, and by failing to develop any argu-
ment beyond conclusions, Mr. Glass and Versatile
Management Group have abandoned their conten-
tion that the Director's disciplinary action was arbit-
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rary and capricious. The deficiencies here are so
substantial that any meaningful review would be
based on speculation and would place us in the pos-
ition of becoming an advocate for Mr. Glass and his
company. This we may not do.

Conclusion

To conclude, Mr. Glass and Versatile Management
Group, as the parties aggrieved by the administrat-
ive agency decision, bore the burden of briefing and
persuasion in this Court. We hold that there is sub-
stantial and competent evidence to support the Dir-
ector's decision refusing to renew Mr. Glass's insur-
ance producer license, denying Mr. Glass's request
for a property and casualty insurance producer li-
cense, and ultimately disciplining Mr. Glass's insur-
ance producer license as well as Versatile Manage-
ment Group's business-entity insurance producer li-
cense. Lastly, because they failed to develop any
argument on the issue, or cite relevant legal author-
ity, Mr. Glass and Versatile Management have
abandoned their contention that the Director's re-
vocation of their license is arbitrary and capricious.

*236 Accordingly, we reverse the judgment of the
circuit court. We affirm the decision of the Com-
mission. We remand the cause to the circuit court
with directions to reinstate the Commission's de-
cision.

GLENN A. NORTON, P.J., concurs.

KENNETH M. ROMINES, J., dissents in separate
opinion.

ROMINES, Judge, dissenting.

I dissent. With this opinion we exalt an anomaly in
the Rules and ignore a circuit court judgment. We
do so by failing to comply with the simple words of
§ 536.140.6, RSMo. (2000): Appeals may be taken
Sfrom the judgment of the court as in other civil cases.

The majority fairly sets out the procedural posture
which blushes “peculiar,” and fairly describes the
utter failure of the Director's brief to comply with
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the Rules. Indeed the Director's brief is nothing
more than a sounding brass of “There was substan-
tial evidence,” unattended by facts or law-a mean-
ingless conclusion. The majority further sets out
several ways by which rule 84.05(e) and State ex
rel. Riverside Pipeline Co. v. Public Serv. Comm'n,
165 S.W.3d 152 (Mo. banc 2005), would no longer
be anomalous.

It appears to me that statutory language that says
“as in other civil cases,” means “as in other civil
cases.” As such, the Director had an obligation to
point out the error of law made by the circuit court,
and the burden of persuasion before this Court. In-
deed there is nothing in Rule 84.05(e) that says oth-
erwise, parse and assume as we might. Thousands
of cases per day are appealed to the circuit courts of
this state pursuant to § 536.100, RSMo.
(2000)-Rule 84.05(e) and judicial rule make this a
meaningless way-stop if a circuit court judgment is
ignored. Helpfully though, we make sure in our de-
cretal language that we reverse the circuit court.
The unending hours of docketing, motions, and
hearings before the circuit courts are but legal ulu-
lation if the cant is “we review the action of the
agency.” The judgment of the circuit court below in
this case found for Mr. Glass and his company-
today because of an “anomalous” rule, Mr. Glass is
out of business.

Mo.App. E.D.,2008.
Versatile Management Group v. Finke
252 S.W.3d 227

END OF DOCUMENT
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